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The Opinion of the Court was delivered PER CURIAM.
JUSTICE STARCHER concurs and reserves the right to file a concurring opinion.



SYLLABUSBY THE COURT

1. “Prohibition liesonly to restrain inferior courts from proceeding in causes over
whichthey havenojurisdiction, or, inwhich, havingjurisdiction, they areexceading thar legitimate powers
and may not be used asasubgtitutefor [apetition for goped] or certiorari.” SyllabusPoint 1, Crawford
v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953).

2. “In determining whether to entertain and issuethewrit of prohibitionfor casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect appedl, to obtain the desired relief; (2) whether the petitioner will be
damaged or prgudiced inaway that isnot correctable on gpped; (3) whether thelower tribund'sorder
Isclearly erroneous asametter of law; (4) whether the lower tribuna's order is an oft repested error or
manifetsperssent disregard for either procedurd or subgtantivelaw; and (5) whether thelower tribund's
order rases new and important problemsor issues of law of first impresson. Thesefactorsaregenerd
guiddinesthat sarve asaussful Sarting point for determining whether adiscretionary writ of prohibition
shouldissue: Althoughdl fivefactorsneed not bestisfied, it isclear that the third factor, the existence of
clear error asamatter of law, should be given substantial weight.” Syllabus Point 4, Sate ex rdl.
Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

3. “A writ of mandamuswill not issue unlessthree dements coexid--(1) adear legd

right inthe petitioner totherdlief sought; (2) alega duty onthe part of respondent to do thething which



the petitioner seeksto compd; and (3) the absence of another adequateremedy.” Syllabus Point 2, Sate
exrel. Kucerav. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).

4. “A avil childabuseand neglect petitionindituted by theWest VirginiaDepartment
of Hedlth and Human Resources pursuant to Code, 49-6-1 et s2q., isnot subject to dismissa pursuant to
theterms of apleabargain between acounty prosecutor and acrimind defendant in ardated child abuse

prosecution.” Syllabus Point 2, In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997).



Per Curiam:

Thiscaseisbefore thisCourt upon a petition for awrit of prohibition and/or writ of
mandamusfiled by the petitioner, Nathaniel L owe, against the respondents, the Honorable David W.
Knight, Judgeof the Circuit Court of Mercer County, Wes Virginia, and William Sadler, the Prosecuting
Attorney for Mercer County. The petitioner seeksto prohibit the respondents from prosecuting himona
fifteen-count indictment charging him with sexua abuse and assault of hisstepchildren. The petitioner
contendsthat hecannaot be prasecuted because of apleaagreement heentered into with the Stateinaprior
abuseand neglect proceading. Weissued aruleto show cause, and now, for the reasons set forth below,

deny the writ.*

‘Wearetroubled by the State’ sfailureto file aresponseto the ruleto show cause and
falureto gopear a the ord argument of thismatter on October 3, 2000. Pursuant to Rule 10 of theRules
of Appellate Procedure, “[t]hefaluretofileabrief in accordancewith thisrulemay result inthe Supreme
Courtimposing thefollowing sanctions: refusd to heer the case, denying ord argument to the derdlict party,
dismissal of the case from the docket, or such other sanctions asthe Court may deem appropriate.”
Moreover, “[w]ithout the gppearanceand Satement of thelaw required of the State, justice cannot bedone
in our adversary system.” Statev. Moore, 166 W.Va. 97, 112, 273 S.E.2d 821, 831 (1980).
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OnMay 8, 1997, an abuseand neglect procesding wasindituted by the State, naming the
petitioner as one of the respondent parents dleged to have abused and/or neglected the petitioner’ sson
and sepchildren. After investigating thedlegations, the State reached an agreement with the petitioner
whereby the petitioner consented to thetermination of hisparenta rightsto hischild, and in exchange, the
Stateagreed tolimit future criminal prosecution of the petitioner to onecount of child abuseresultingin
injury asst forthin W.Va Code § 61-8D-3(@) (1996). The agreement was presented to the dircuit court
onAugust 7, 1997, and wasincorporated by referencewithin the parenta rightstermination order entered
on August 27, 1997, in the abuse and neglect proceeding. Theredfter, the petitioner pled guilty to one
count of child abuseresultingininjury and was sentenced to anindeterminate term of not lessthan onenor

more than five years imprisonment.

Subsaquently, aMercer County grand jury returned afifteen-count indictment againg the
petitioner charging him with sexud abusein thefirst degree, sexud abuse by acustodian, child abuse by
acugodian, child abuseby acudodian resulting ininjury, sexud assault inthefirst degree, and mdicious
assault. Theindictment which wasreturned on February 15, 2000, named the petitioner’ sstepchildrenas
thevictims. OnMarch 15, 2000, the petitioner, by counsd, filed amoationto dismisstheindictment based
onthepleaagreement limiting potentia crimina prosacution entered in the abuse and neglect proceeding.
In response, the State asserted that the indictment was proper because a the time the agreement was
meade, the State was unaware of thefactswhich condtituted the basisfor theindictment. Theresfter, the

circuit court denied the motion to dismiss.



The petitioner renewed hismation to dismisson June 2, 2000, and submitted to the drcuit
court more than 1,600 pages of discovery hereceived from the State during the abuse and neglect
proceeding. The petitioner argued that these documents showed that the State wasaware of thefacts
which condtituted the baasfor the fifteen-count indictment a thetime it entered into the agreement. Again,
the circuit court denied the mation to dismiss, and st the matter for tridl. The petitioner then filed this

petition for awrit of prohibition and/or awrit of mandamus with this Court.

Webeginby noting thet “[p]rohibitionliesonly to restraininferior courtsfrom proceeding
in causes over which they have no jurisdiction, or, in which, having jurisdiction, they are exceeding their
legitimate powersand may not beused asasubstitutefor [apetition for gpped] or certiorari.” Syllabus
Point 1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953).

In determining whether to entertain and issuethewrit of prohibition for
casesnotinvolving anabsenceof jurisdiction but only whereitisclamed
that the lower tribunal exceeded itslegitimate powers, this Court will
examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtainthedesred rdief; (2)
whether the petitioner will be damaged or prejudiced inaway thet isnot
correctableon apped; (3) whether thelower tribund'sorder isclearly
erroneousasamétter of law; (4) whether thelower tribund'sorder isan
oft repegted error or manifests perdstent disregardfor ether procedurd
or subgtantivelaw; and (5) whether thelower tribund's order rases new
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition should issue. Although dl five
factorsneed not be satidfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.
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Syllabus Point 4, Sateex rel. Hoover v. Berger, 199 W.Va. 12,483 SE.2d 12 (1996). By contrast,
“[ @ writ of mandamuswill not issue unlessthree dements coexig--(1) aclear legd right in the petitioner
totherdief sought; (2) alegd duty onthe part of respondent to do the thing which the petitioner seeksto
compd; and (3) the absence of another adequate remedy.” Syllabus Point 2, Sate ex rdl. Kucera v.

City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).

Inthiscase, the petitioner contendsthat the pleaagreement he made with the prosecutor
during the abuse and neglect proceading prevents his prasascution on the charges st forth in theindictment.
We disagree because wefind that the pleaagreement between the petitioner and the Stateisvoid asa
metter of publicpalicy. Theagreement limiting potentia prosecution of the petitioner provided, in pertinent
part,

This Agreement is strictly understood to include any and al
parenta rightsto my said child, and toindude my acceptance of the State
of Wegt Virginid soffer to limit any potentia prosecution aigng fromany
dlegaionsor potentid dlegationsrdaed totheingtant abuseand neglect
proceeding or any other conduct or activity involving my relaionshipto
Nathaniel G. Lowe[sc - petitioner’ sson of samename] or any of the
other children|[petitioner’ sstepchildren] named intheingtant abuseand
neglect proceeding.

In exchange for the voluntary relinquishment and consensual
termination of my parentd rightsit isunderstood and agreed thet the Sate
of Wegt Virginiawill limititspotentid crimind prosecution againg meto
one count of child abuseresulting ininjury under W.Va Code 861-8D-
3(a).



In In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997), this Court
determined that such pleaagreementsareinvaid. In Taylor B., the West Virginia Department of Hedlth
and Human Resources (hereinafter “DHHR”) gppeded adecison of the Circuit Court of Tucker County
concluding that termination of parental rightswas not warranted in an abuse and neglect proceeding
involving achild that suffered injuries condstent with shaken baby syndrome. In responseto the petition
for gpped , James B., the gppelleg, assarted that the abuse and neglect petition filed againgt him and the
child’ smather should have been dismissed aspart of hisnolo contendre pleato the misdemeanor offense
of presenting false information to attending medica personnd. According to JamesB., heenteredinto a
pleaagreement with the prosecutor whereby he agreed to enter ano contest pleato thismisdemeanor
charge, and the State promised to terminate the abuse and neglect proceeding. Thedcircuit court refused
to acoept the pleaagreement, but ultimately concluded that the evidencedid not support atermination of

James B.’s parental rights.

Inconddering JamesB.’ scontention that theabuseand neglect proceeding should have
been terminated as part of his pleaagreement, this Court again recognized the dud role of prosecutorsin
civil/criminal abuse and neglect cases and explained that,

“In civil abuseand neglect cases, thelegidature hasmade DHHR the
Satesrepresentative. In litigationsthat are conducted under State civil
abuse and neglet datutes DHHR isthedient of county prosecutors. The
legidature has specifically indicated through Code, 49-6-10 that
prasscutors must cooperate with DHHR's effortsto pursue avil abuseand
neglect actions The rdaionship between DHHR and county prosecutors
under thedauteisapureatorney-client raionship. Thelegidaurehas
not given authority to county prosecutorsto litigate avil abuse and neglect
actionsindependent of DHHR. Such authority isgranted to prosecutors
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only under State crimina abuseand neglect datutes. Therefore, dl of the

legd and ethicd principlesthat governtheaitorney-client rlationshipin

generd, are goplicableto the rdaionship that exigs between DHHR and

county prosecutorsin civil abuseand neglect proceedings”  Syl. pt. 4,

Sateexrel. DivaP. v. Kaufman, 200 W. Va. 555, 490 S.E.2d 642

(2997).
SyllabusPoint 1, Taylor B. Inthiscontext, this Court concluded thet the circuit court’ srefusal to dismiss
the abuse and neglect petition againg JamesB. and the child’ smother pursuant tothe pleaagresment was
proper. Inreaching this conclusion, this Court held in Syllabus Point 2 of Taylor B.:

A civil child abuse and neglect petition indituted by the West Virginia

Department of Hedlth and Human Resources pursuant to Code, 49-6-1

et seq)., isnot subject to dismissal pursuant to theterms of apleabargain

between acounty prosecutor and acrimina defendant in ardated child
abuse prosecution.

Although the pleaagreement in thiscase resulted in the rdinquishment of the petitioner’s
parentd rights asopposed to dismissa of the abuse and neglect petition, the agreement isnevertheless
void. Aswedtated inTaylor B., “ civil abuseand neglect proceedingsfocusdirectly upon the safety and
well-baing of thechild and arenot Imply ‘ companion cases to crimina prosecutions” 201 W.Va & 66,
491 SE.2d a 613. Whiletheactionsof the prasecutor in this case may not have been adverseto the
interestsof theDHHR, itissmply againgt public policy for the praosaecutor to thresten crimind prosecution

inacivil abuse and neglect case.

Moreover, an agreement terminating parenta rightsisonly vaidif itisentered intoin

crcumstancesfree of duress. W.Va Code 8§ 49-6-7 (1977) providesthat, “[a]n agreement of anaturd



parent intermination of parentd rightsshdl bevaid if made by aduly acknowledged writing, and entered
into under crcumgancesfreefrom duressand fraud.” When an agreement to terminate parentd rightsis
medewithin the context of crimind procesdingsand spedificaly conditionsthedismiss of cartainarimind

chargesontherdinquishment of parentd rights, it can never be“freeof duress’ asrequired by thisdatute,

Accordingly, for the reasons set forth above, we find that the pleaagreement in the
underlying caseisvoid asameatter of public policy. Therefore, the petitioner’ srequest for awrit of
prohibition and/or awrit of mandamus is denied.

Writ denied.
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| concur with the result of the majority opinion -- because, as the magjority holds,
prosecutors should not threaten criminal prosecution to get people to give up custody of their children.
However, | am concerned that thisparticular defendant may havesuffered prgudiceinhis
crimind case, asareault of hisgood-faith rdiance upon the custody agreement. Upon remand, thearcuit
judge should be certain that nothing thet the state obtained, by virtueof theinvaidated custody agreemert,

Is used against the defendant in any criminal case.
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